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PROMISSORY NOTE.—NOTICE OF DISHONOR. 
HOW, AND FOR WHAT? 


‘‘ WHERE a notice misdescribes the note in some particular, ii may 
be shown in aid of the defect, that there was no other note in exist- 
ence to which the description contained in the notice could be ap- 
plied.”,-—One of the head notes to the case of The Cayuga County 
Bank v. Warden & Griswold, 1 Comk. R. 413. 

For the establishment of what legal principle may it be shown that 
there was no other note in existence, to which the description con- 
tained in the notice could be applied, and how and in what way does 
that ard the defect ? 

The head note admits and establishes the following propositions : 

1. That the notice misdescribed the note—that is, it did not de- 
scribe the note in question. 

2. That the notice was defective and insufficient in and of itself to 
charge the defendants as endorsers of the note in suit. 

3. That a defective and insufficient notice may be aided—and it 
undertakes to state how and in what way it was aided in the parti- 
cular case under consideration, viz.: by showing that there was no 
other note in existence* to which the description contained in the no- 
tice could be applied. 

The legal principle to be deduced from the foregoing propositions 
is—That the holder of a promissory note is under no obligation to 
describe the note in the notice of dishonor, in order to charge the en- 
dorser, but, that the notice is sufficient if it describe any supposed con- 
tract, provided no such contract in fact exists—that describing an 
imaginary contract ina notice of protest is as good as describing the 
real contract, and will charge the endorser the same as though the 
real contract had been described. It follows, then, as a legal proposi- 
tion, that the more absurd and ridiculous the contract described in 





* No such fact was proved as is assumed in the head note. . The fact proved was, “ that 
the note in question was the only note in the bank, made by S. Warden and endorsed by the 
defendants,” and not “ that there was no other note in existence to which the description con- 
tained in the notice could be applied.” 
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the notice is, the greater is the probability that it will be sufficient, 
for the chances of not describing a real contract will be increased ac- 
cording to the absurdity and ridiculousness of the contract described. 
There is no other contract in existence which it does describe, there- 
fore it describes the one in question, and is a sufficient notice of dis- 
honor to charge the defendants as joint endorser of a six hundred dollar 
note. 

An artist is employed to draw the likeness of the reporter who 
drew the head note above mentioned. He fails. The likeness is 
defective. It does not resemble him, but there being no living creature 
in existence which it does resemble, therefore it is a good likeness of 
the individual “ intended to be referred to.” 

The opinion delivered, however, sustains no such proposition as is 
stated in the head note. That presents a very different question, 
and makes the liability of the endorser to depend on the state and 
condition of his mind, and not on the fact whether the note is or is 
not described in the notice of protest, and hence one kind of notice 
is as good as another; and if there had been a note in existence to 
which the description contained in the notice could have been ap- 
plied, still the notice would not thereby have been defective and in- 
sufficient to charge the defendants as endorsers of the note in ques- 
tion, provided the court had thought, as a question of law, that the no- 
tice when received conveyed to the minds of the defendants informa- 
tion that the identical note in question had been dishonored. True, 
it might require a different state of ‘accessory facts’ to induce the 
court so to decide, but the rule of law would remain the same. The 
liability of the endorsers would still depend on the question, whether 
the notice when received conveyed to their minds information, that 
the identical note in question had been dishonored, and the court 
could as well decide, as a question of law, that it did, and perhaps as 
correctly, when other notes existed to which the description contained 
in the notice could be applied, as when they did not exist. 

The giving in evidence the ‘accessory facts,’ was not for the 
purpose of contradicting the terms and conditions of the written con- 
tract, or to vary the reading of the written notice of protest, but for 
the purpose of enabling the court to determine, as a question of law, 
whether, under the circumstances of that particular case, the defend- 
ants were, on the receipt of the notice, thrown into that state and con- 
dition of mind, which rendered them liable to pay to the president, 
directors, and company of the Cayuga County Bank, the sum of six 
hundred dollars, with interest on the same from the third day of May, 
eighteen hundred and forty-five, together with the sum of seventy- 
five cents to the notary for thus throwing them into that state and 
condition of mind, by the service of a notice of protest which was de- 
fective on its face to carry information to them of the non-payment 
of the note in question. 

LEGEs. 
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PRACTICAL POINTS. 
BILL OF EXCHANGE—NOTICE OF DISHONOR. 


Ir a holder of adishonored bill sends a messenger once in due time, 
and during business hours, to the place of business of a party who is 
entitled to receive notice of the dishonor of such bill, for the purpose 
of giving such notice, and there be no one in attendance to receive it, 


that is equivalent to a verbal notice of dishonor. Allen v. Edmonson, 
2C.& K. 547. 





CARRIER-—LOSS OF PARCEL “EVIDENCE. 


In an action against acarrier, for the loss of a parcel, the defendant 
pleaded that it was not delivered to him to be carried. The court of 
exchequer held that it was sufficient for the plaintiff to show that it 
was delivered to a person and ata house where parcels are in the 
habit of being left for the carrier. 

The court said, it was immaterial whether the person was paid 
any money or not; and in such an action the person who so left the 
parcel may be asked, on his cross-examination, what direction was 
on the parcel. Black v. Baxendale, 1 Exch. 410. 





To tHE Epiror or THE LEGAL OBSERVER : 

Sir,—Allow me to call attention to the English use of the doctor- 
ate LL.D. Its usage certainly has high authority. The reviewer 
of Duer’s Marine.Insurance, in the London Law Magazine, or Quar- 
terly Review of Jurisprudence, whose contributors are ornaments to 
the English bar and bench, when having occasion to use the name of 
the author, fails not to use his well-deserved title, and calls him 
Doctor Duer. Now, why is this? In no case, either in conversation 
or in writing, in this country, do we see used the title Doctor, as a 
prefix to the name of the individual upon whom has been conferred 
the degree of LL. D. It is not so in the clerical profession ; the title 
of D. D. is always used by the clergy themselves, and hence its use 
also by the laity. Let the legal profession adopt its use, (it is an 
honorable use,) and our doctors of law, whose titles seldom reach be- 
yond the triennial catalogue of the college, or the title-page of a book, 
will share equally, in honorable consideration, with our doctors of 
divinity. ' H. D. 
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N. D. Superior Conrt. 
[January Term, 1849.] 


Before OAKLEY, Chief Justice, and VANDERPOEL and SANDFORD, Justices. 
FuLLeR v. EMERIc.— 20th January, 1849. 


The writ of ne exeat, or equitable bail, is abolished by the code of procedure. 
Arrest and bail, as provisional remedies in civil actions of an equitable nature, can be obtained 
only in the cases, and in the manner prescribed by the code. 


Tue defendant was arrested under an order in the nature of a ne 
exeat, made by one of the justices of the court in August last, in a suit 
to settle a partnership, and to prevent him from wrongfully removing 
the effects of the firm. He now moved for a discharge from the 
arrest. 


E. C. Benedict, for the plaintiff. 
E. Sandford and F. R. Tillou, for defendant. 


By the Court——Sanprorp, J.:—The code of procedure declares 
that it is expedient to abolish the distinction between legal and equita- 
ble remedies, and thereupon enacts that all remedies in courts of jus- 
tice, shall consist of two classes, viz : actions, and special proceedings. 

Actions are divided into civil and criminal. 

This suit is therefore a civil action, as defined and established by 

the code of procedure. 
' The seventh title of the code, is devoted to ‘‘ The provisional reme- 
dies in civil actions,” and three are treated of at large. These are, 
1. Arrest and bail. 2. Claim and delivery of personal property ; 
and 3. Injunction. Under the first bond, § 153, provides that “ no 
person shall be arrested ina civil action, except as prescribed by this 
act.” Some exceptions are made, which are not applicable to this 
case. The chapter then proceeds to define the cases in which the 
defendant may be arrested, and the manner of obtaining such arrest. 
The complaint in this case was not framed to set forth either of -the 
cases defined in the code, and in sustaining the arrest made, but little 
reliance was placed upon this ground. 

The defendant’s arrest was upon an order of a justice of the court 
in the nature and form of a writ of ne exeat, as practised in the late 
court of chancery. It directed the sheriff to cause the defendant to 
come before him and give sufficient bail or security in two thousand 
dollars, that he would not depart out of the jurisdiction of the state, 
&c., and in default of such bail, to commit him to the common jail 
until he should do it of his own accord. 

The effect of the order was, to arrest the defendant in a civil ac- 
tion, and as we will assume, ina case for which the chapter of the 
code touching arrest and bail does not provide. 
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It is contended that chapter fourth of the same title, (Code, § 200,) 
left the practice of issuing ne exeats in full force, and the order in 
question was made upon that understanding. The chapter is enti- 
tled, ‘‘ Other provisional remedies ;” and it enacts, that until the le- 
gislature shall otherwise provide, the court may appoint receivers, 
&c., “‘ and grant the other provisional remedies now existing, accord- 
ing to the present practice, except as otherwise provided in this act.” 

On full consideration of the point, we are all agreed that this sec- 
tion does not save the process of ne exeat. That process was one for 
the arrest of a party, in a civil action. The 153d section is positive, 
that no such arrest shall be made, except as prescribed by the code. 
The code does not prescribe a ne exeat, and it prescribes the specific 
cases in which parties may be arrested, not including the case made 
by this complaint. The reservation of other provisional remedies, in 
§ 200, seems to be intended for remedies other than those provided 
by the code itself; and if that be not the necessary inference, the 
concluding paragraph, “ except as otherwise provided in this act,” 
is a plain declaration, that where the act gives a provisional remedy, 
and makes it applicable to all cases in which ouch remedy is permis- 
sible, the corresponding existing remedy, according to the practice 
when the act took effect, jis superseded. 

The first report of the commissioners on practice and pleadings, 
(page 161,) shows that it was their intention by the code, to abolish 
the writ of ne ereat, or equitable bail; not at a future time, but mani- 
festly by the bill accompanying their report. We think the act as 
enacted by the legislature, carried this intention into effect. We find 
no good reason for supposing that the provisions for arrest and bail, 
were intended for legal rights and claims, to the exclusion of those 
which are of an equitable character. They apply to all “ civil ac- 
tions,’ which term embraces an equity suit between partners, as well 
as a case of trover and conversion. 

The defendant must be discharged, and his undertaking returned 
to him to be cancelled, on his relinquishing all supposed rights of ac- 
tion growing out of his arrest. 


[At Chambers.} 
Before Mr. Justice DUER. 


Tue AmMoskeac Manuracturine Company against I. 8. anp R.— 
12th and 13th July, 1849. 


TRADE MARKS—INJUNCTION. 


The jurisdiction that courts of equity now exercise in relation to trade marks, is of recent origin. 
It is, however, firmly established, and upon just and rational grounds. 
Every manufacturer, &c., has an unquestionable right to distinguish his goods by a particular 
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mark or device, that they may be known as his in the market, and that he may thus secure 
the profits that their superior quality may be the means of gaining. 

In the exercise of this right, he is entitled to the protection of the law, and the interests of the 
public as well as of the individual require that this protection should be given to him. 

He who affixes to his own goods a copy or imitation of the trade mark of another, commits a 
fraud upon the public and upon the owner of the original mark. 

Purchasers are deceived by having imposed upon them an article they never meant to buy. 
The owner is robbed of the fruits of the reputation he had justly earned. 

In the case of the owner there is a fraud coupled with damage, and the injury to him may be 
such as not to admit a compensation in damages. If not restrained it may be irreparable. 
The right and duty of a court of equity to restrain the wrong-doer by injunction, therefore, rests 
upon these grounds :—1. The protection of a party in the exercise ofa legal right. 2. The 

suppression of fraud. 3. The prevention of irreparable mischief. 

The power of granting an injunction is, however, to be exercised with great caution. The in- 
terests of the public and the rights of individuals, prescribe certain limits that must not be 
transgressed. 

It is not to be exercised where the legal right is disputed and is doubtful, nor so as to create or 
incur the hazard of creating a monopoly. 

The essence of the wrong which is to be restrained and punished, consists, in all cases, in the 
sale of the goods of one person as those of another. 

Hence, it is only when this false representation is directly or indirectly made, and only to the 
extent in which it is made, that an injunction should be granted. 

The owner of the original mark is to be protected in the exclusive use of all such signs, sym- 
bols, &c., as indicate the true origin or ownership of the goods, but not of such as only desig- 
nate their name or quality. 

To justify the interference of the court, it is not necessary that the resemblance between trade 
marks should be entire and perfect. It is sufficient that the intent of misleading the public as 
to the ownership of the goods is apparent, and this is conclusive when the evidence shows 
that the public had been in fact misled. 

In the application of the principles stated to the facts of the case, it was held that the general 
resemblance of the trade mark adopted by the defendants to the original trade mark of the 
plaintiffs, was such as to render it proper and necessary to continue the injunction—the imi- 
tation was designed and elaborate. It was calculated to mislead the public, and it was proved 
that many purchasers had been in fact misled. 

But it was also held, that the letters A. C. A. upon the trade mark of the plaintiffs were not an 
indication of ownership, but were only used to designate the relative quality of the goods, and 
hence that the defendants could not be restrained from using them for the same purpose. 

The injunction was modified accordingly. 


AN injunction had been granted in this case, restraining the defend- 
ants from making or using certain marks, stamps, labels or tickets, 
which had been used by the plaintiffs for many years to designate 
the quality of ticking manufactured and sold by them, and which they 
claimed the exclusive right of using. 

The defendants had, for several years, used a label somewhat 
similar to the plaintiff’s, and contended that the plaintiff was not en- 
titled to the exclusive right to use the label in question. 

Application was thereupon made by the defendants to vacate-or 
modify the injunction. 

The motion was founded on complaint and answer, and was op- 
posed upon numerous affidavits. 

The points involved in the discussion sufficiently appear in the 
opinion. 


Daniel Lord, for the defendants. 
A. J. Smith and William Kent, for the plaintiff. 
28th July, 1849. Dvr, J.—I am satisfied that this injunction 
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ought not to be wholly dissolved, and equally so, that upon the case, 
as it now stands, it cannot be sustained in the full extent to which it 
has been granted. 

I shall first state the general rules that, as I conceive, belong to the 
subject, and then endeavor to apply those rules to the special facts 
in this case. 

It has been said, that the doctrine of an exclusive property in trade- 
marks has prevailed from the time of the year books, (2 Keene, 218,) 
but it is certain that the jurisdiction, in relation to such marks, that 
courts of equity now exercise, is of recent origin. Originally the party 
claiming to be the owner of a trade-mark, was left to establish his 
right and seek his remedy in a court of law. Lord Hardwicke re- 
fused an injunction in a case in which, at thepresent day, one would 
certainly be granted, and he accompanied the refusal with the re- 
marks, that ‘‘ he knew of no instance of granting an injunction to re- 
strain one trader from using the trade-mark of another, and that, in 
his opinion, it would be of mischievous consequence to do so.” (Blan- 
chard v. Hill, 2 Atk. 284.) The apprehension of mischievous conse- 
quences that this eminent judge felt and expressed, experience has 
shown to be groundless, and the doctrine which he rejected is now 
established, and established, as all admit, upon just and rational 
grounds. 

Every manufacturer, and every merchant for whom goods are ma- 
nufactured, has an unquestionable right to distinguish the goods that 
he manufactures or sells by a peculiar mark or device, in order that 
they may be known as his in the market for which he intends them, 
and that he may thus secure the profits that their superior repute as 
his may be the means of gaining. His trade-mark is an assurance 
to the public of the quality of his goods, and a pledge of his own in- 
tegrity in their manufacture and sale. To protect him, therefore, in 
the exclusive use of the mark that he appropriates, is not only the 
evident duty of a court as an act of justice, but the interests of the 
public, as well as of individuals, require that the necessary protection 
shall be given. It is a mistake to suppose that this necessary pro- 
tection can operate as an injurious restraint upon the freedom of trade. 
Its direct tendency is to produce and encourage a competition by 
which the interests of the public are sure to be promoted ; a competi- 
tion that stimulates effort and leads to excellence from the certainty 
of anadequate reward. When we consider the nature of the wrong 
that is committed when the right of property in a trade-mark is in- 
vaded, the necessity for the interposition of a court of equity becomes 
still more apparent. He who affixes to his own goods an imitation 
of an original trade-mark, by which those of another are distinguish- 
ed and known, seeks, by deceiving the public, to divert and appro- 
priate to his own use the profitsto which the superior skill and enter- 
prise of the other had given him a prior and exclusive title. He en- 
deavors by a false representation to effect a dishonest purpose ; he 
commits a fraud upon the public, and upon the true owner of the 
trade mark. The purchaser has imposed upon him an article that 
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he never meant to buy, and the owner is robbed of the fruits of the 
reputation that he had successfully labored to earn. In his casethere 
is a fraud coupled with damage, and a court of equity in refusing to 
restrain the wrong-doer by an injunction would violate the principles 
upon which a large portion of its jurisdiction is founded, and abjure the 
exercise of its most important functions—the suppression of fraud and 
the prevention of a mischief that otherwise may prove to be irrepara- 
ble. 

The principles that have now been stated as the foundation of the 
jurisdiction of the court, are clearly expressed or necessarily im- 
plied in nearly all the decisions, and I refer especially to the lan- 
guage of the judges in Blofield v. Payne, 4 B. R. Art. 410, and in 
Crawshay v. Thompson, 4 Man. & Gr. 357 ; and to the lucid opinions 
of the master of the rolls in Knott v. Cologan, 2 Keene, 213; and in 
Croft v. Day, 7 Beavan, 84). It is not, however, to be denied that 
the power of granting an injunction to restrain an unauthorized use 
of trade-marks ought to be exercised with great caution, so as not 
to transgress the limits that a just regard to the rights of indivi- 
duals and the interests of the public must be admitted to prescribe. 
It is not to be exercised where the legal right is disputed and is 
doubtful; it is not to be exercised so as to involve a violation of 
the principles upon which it is founded; it is not to be exercised 
so as to create a monopoly unjust to other manufacturers, and, of ne- 
cessity, prejudicial to the public. The owner of an original trade- 
mark has an undoubted right to be protected in the exclusive use 
of all the marks, forms, or symbols that were appropriated as de- 
signating the true origin or ownership of the article or fabric to 
which they are affixed, but he has no right to an exclusive use 
of any words, letters, figures or symbols, which have no relation 
to the origin or ownership of the goods, but are only meant to 
indicate their name or quality. He has no right to appropriate a 
sign or symbol which, from the nature of the fact which it is used 
to signify, others may employ with equal truth, and therefore have 
an equal right to employ, for the same purpose. Were such an 
appropriation to be sanctioned by an injunction, the action of a 
court of equity would be as injurious to the public as it is now 
beneficial ; it would have the effect in many instances of creating a 
monopoly in the sale of particular goods as exclusive as if sectred 
by a patent, and freed from any limitation of time. The importance 
of the distinction that I have endeavored to explain in its application 
to the present case will hereafter appear. At present, it is sufficient 
to say, that in all cases where a trade mark is imitated, the essence 
of the wrong consists in the sale of the goods of one manufacturer 
or vendor, as those of another, and it is only when this false repre- 
sentation is directly or indirectly made, and only to the extent in which 
it is made, that the party who appeals to the justice of the court can 
have a title to relief. 

It is evident, however, that in order to convey a false impression 
to the mind of the public as to the true origin or manufacture of 
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goods it is not necessary that the imitation of an original trade-mark 
shall be exact or perfect. It may be limited and partial. It may 
embrace variations that a comparison with the original would in- 
stantly disclose, yet a resemblance may still exist that was designed 
to mislead the public, and thé effect intended may have been pro- 
duced ; nor can it be doubted that whenever this design is apparent, 
and this effect has followed, an injunction may rightfully be issued, 
and ought to be issued. 

To select a case of a very partial imitation. No person can be 
justified in affixing to his own goods, whether by stamp, label, or 
otherwise, the name or style of another person, firm, or company, 
known to be the manufacturers of similar goods, although all other 
particulars contained in the real trade-mark of those manufacturers, 
may be wholly omitted. Such a use of the names or style of other 
manufacturers, is, generally speaking, conclusive evidence of a fraud- 
ulent intent; but even where no fraud can be justly imputed, where 
the use of the name or style originated in mistake, and not in design, 
although the party may be exempted from damages and costs, the 
continuance of the use may be justly restrained, since it involves a 
violation of a right of property, that if persisted in with a knowledge 
of the fact, would be fraudulent. In Millington v. Fox, 3 Mylne & 
Craig, 338, the defendants had stamped upon the steel which they 
sold, the words “ Crawley, or Crawley Millington,” not knowing or 
believing that these were the names of other manufacturers, and 
were stamped by them upon steel of their own manufacture, but 
supposing that the words were descriptive of the particular kind or 
quality of the steel. Their mistake, however, was rendered apparent 
by the evidence, and upon this ground Lerd Cottingham, while he 
wholly acquitted them of any fraudulent design, decreed a perpetual 
injunction. Such, I conceive, is the true explanation of a decision, 
the authority of which the learned counsel for the defendants strenu- 
ously denied, while on the other hand it was urged by the counsel for 
the plaintiffs as supporting a doctrine much broader than it appears 
to warrant. 

Nor is it by any means necessary, in order to render the imitation 
of a trade-mark culpable and justify the interference of the court, 
that it shall contain any forgery, (for as such, the act when inten- 
tional, deserves to be branded,) of the name of the owner of the origi- 
nal mark, or of the person from whom he derived his title. In ad- 
dition to the name of the proprietor, the original mark may exhibit 
some peculiar device, vignette or symbol, stamped, printed or en- 
graved, which he had a perfect right to appropriate, and which, as 
well as the name, was intended as a declaration to the public of his 
right of property, and was adopted as an additional security against 
its invasion. In an imitation of the original mark upon an article or 
goods of the same description, the name of the proprietor may be 
omitted, another name, that of the imitator himself may be substi- 
tuted, but if the peculiar device is copied, and so copied as to mani- 
fest a design of misleading the public, the omission or variation ought 

VOL. VII. 39 
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to be wholly disregarded. Its object, we may be certain, was not 
to communicate the truth, but to escape the penalty of falsehood; a 
fraud is intended, an unlawful gain is meant to be realized, but it is 
believed or hoped that an injunction may be avoided and a claim 
for profits or damages be repelled. The fraud, however, if a court 
of equity is true to its principles, will be suppressed and its fruits be 
intercepted or restored. My conclusions on this branch of the subject 
are, that an injunction ought to be granted whenever the design of a 
person who imitates a trade-mark, his design apparent or proved, is 
to impose his own goods upon the public as those of the owner of 
the mark, and the imitation is such that the success of the design is 
a probable or even possible consequence, and that an injunction must 
be granted whenever the public is in fact misled, whether intention- 
ally or otherwise, by the imitation or adoption of marks, forms or 
symbols which the party who first employed them had a right to 
appropriate, and this for the plain reason that when a right of pro- 
perty has been thus acquired, it must be protected. 

It must not, however, be inferred from these remarks, that an injunc- 
tion ought to be granted whenever there exists such a resemblance 
between trade-marks as may induce a belief in the mind of the pub- 
lic that they belong to, and designate the goods of, the same trader or 
manufacturer. Itis not enough that the public may be misled, or 
has been misled. As already intimated, the resemblance must arise 
from the imitation or adoption of those words, marks or signs which 
the person who first employed them had a right to appropriate as 
indicating the true origin or ownership of the article or fabric to 
which they are attached, and the resemblance, where it induces error 
and gives a title to relief, must amount to a false representation ex- 
press or implied, designed or accidental, of the same fact. A trade- 
mark is frequently designed to convey information as to several dis- 
tinct and independent facts, and therefore contains separate words, 
marks or signs, applicable to each, thus indicating not only the origin 
or ownership of the article or fabric to which it is attached, but its 
appropriate name, the mode or process of its manufacture, and its 
peculiar or relative quality. It is certain, however, that the use by 
another manufacturer of the words or signs indicative only of these 
circumstances may yet have the effect of misleading the public as to 
the true origin of the goods, but it would be unreasonable to suppose 
that he is therefore precluded from using them as an expression of 
the facts which they really signify, and which may be just as true in 
relation to his goods as to those of another. Purchasers may be de- 
ceived ; they may buy the goods of one person as those of another, 
but they are not deceived by a false representation; they are deceived 
because certain words or signs suggest a meaning to their minds 
which they do not in reality bear and were not designed to convey. 
We may draw an illustration from the present case. The goods of 
the defendants, to which their trade-mark is attached, are certainly 
“tickings,” they are woven by a power-loom, and they are the first 
quality of the tickings which they manufacture or sell. Hence they 














THE NEW-YORK LEGAL OBSERVER. 307 
N. Y. Superior Court.—Amoskeag Man. Co v. I. S. & R. 








have a perfect right to print or stamp upon their label the words 
“ Tickings,” ‘‘ Power-Loom” and “ First Quality,” or “Superfine,” 
nor can I believe that their right to do so would in the slightest de- 
gree be impaired or affected, were it proved that the plaintiffs had 
previously, and for a long series of years, used the same words in 
their own trade-mark upon similar goods, and had founded upon 
such use a claim of exclusive property. Nor would the case, in 
my judgment, be altered, should it appear that owing to these cir- 
cumstances the plaintiffs’ tickings had become generally known in 
the market, as ‘“ Power-Loom Tickings,” or “ Superfine Tickings,” 
so as to induce a general belief that all tickings upon which these 
words were labelled, were in reality their manufacture. This error, 
however general, could never confer the right of property which it 
supposes to exist. The counsel for the defendants strenuously in- 
sisted that names cannot be appropriated, that a just title to their 
exclusive use can never be acquired, and he doubtless referred to 
those names, general or specific, of things, modes or qualities which 
form a part of our common language, and which all of us therefore, 
have a right to employ when we wish to communicate the facts they 
are used to signify, and thus explained, the proposition, so far from 
being at all doubtful, is a certain, and in its application to cases like 
the present, a luminous and a guiding truth. 

The positions that have been thus stated and illustrated, appear to 
me so evidently true, as not to require any support from authority, 
but the authorities are, in fact, numerous and decisive, and to a few 
of the cases I shall now refer. 

The earliest case is Singleton v. Bolton, 3 Doug. 293. The plain- 
tiff’s father, and after his 5 ee the plaintiff, had been, for a long 
time, in the practice of selling a particular medicine, under the name 
of ** Dr. Johnson’s Yellow Ointment ;’”’ the defendant had commenced 
selling the same ointment under the same name, and for this sup- 

osed invasion of his exclusive right, the plaintiff brought his action. 
Although these facts were proved upon the trial, the plaintiff was non- 
suited and the non-suit was confirmed by the court of king’s bench. 
Lord Mansfield, in giving the opinion of the court, said, that it was 
not pretended that the plaintiff had any exclusive right in the medicine 
itself, and the defendant had, therefore, an equal right to prepare and 
sell it under the same name that the plaintiff used, there being no evi- 
dence to show that he sold it as if prepared by the plaintiff—in other 
words, there being no false representation. In this case, the words 
‘¢ Doctor Johnson’’ were the name of the inventor of the medicine, 
but by long use they had become a part of the proper name of the 
medicine itself, which name all persons had, consequently, an equal 
right toemploy. The case of Canham v. Jones, 2 Ves. & Beames, 
218, was decided by the vice-chancellor, (Sir Thomas Plumer,) upon 
the same principle. The bill was filed to restrain the defendant from 
preparing and selling a medicine called ‘* Velno’s Vegetable Syrup,” 
and it asserted that the plaintiff had acquired an exclusive right in 
the medicine itself, and in the use of the name by which it was gene- 
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rally known. To this bill there was a general demurrer, and upon 
the argument the plaintiff’s counsel did not attempt to maintain his 
case upon the ground that he could justly claim an exclusive right in 
the medicine, but they insisted that he had acquired the right, by a 
prior occupation, of using exclusively the particular name by which 
the medicine was called, and that the defendant was guilty of a frau- 
dulent invasion of this right, in selling the composition prepared by 
himself, by the same name. The vice-chancellor was, however, of 
opinion that, as the plaintiff had no exclusive right in the medicine, 
it was a necessary consequence that he could have none in the use of 
its name, and therefore allowed the demurrer. 

Perry v. Trufit, 6 Beavan, 66, the plaintiff was the original ven- 
dor of a medicine which he labelled as ‘* Perry’s Medicated Mexican 
Balm.” The defendant afterwards prepared and sold the same ora 
- similar medicine, which he labelled as ‘“ Truffit’s Medicated Mexican 
Balm.” The bill was in the usual form for an injunction and an ac- 
count. An injunction was denied, but although the master of the 
rolls, when he refused it, retained the bill for the purpose of enabling 
the plaintiff to establish his right by an action at law, he wasevidently 
of opinion that his legal right could never be established. His opi- 
nion evidently was, that as the words ‘* Medicated Mexican Balm” 
might be just as true a description of the medicine of the defendant 
as of that of the plaintiff, the former had an equal right to use them. 
This opinion seems to cover the whole ground. ‘ Balm” was the 
general, ‘Mexican Balm’’ the specific name of the medicine, and 
the word “ Medicated” indicated its quality and the mode of its pre- 
paration. No action at law was brought by the plaintiff, plainly 
from the conviction of his counsel that he could not succeed, and the 
bill was finally dismissed, with costs. 

In Millington v. Fox, had the defendants been right in their sup- 
position that the words,‘ Crawley” and “Crawley Millington,”’ were 
descriptive only of the kind or quality of the steel upon which they 
were stamped, it is manifest, both from the arguments and admissions 
of the counsel, and the reasoning of the chancellor, that a perpetual 
injunction would not have been decreed. 

I shall now proceed to apply the observations that have been made 
to the facts in this case. When I compare the original trade-mark 
of the plaintiffs with that set forth in the complaint, of which the dee 
fendants have now relinquished the use, I find it impossible to doubt 
that the latter is a designed, elaborate imitation of the former. They 
are the same in form, size and color; it is only by a very close in- 
_— that the ornamented border can be at all distinguished. In 
the centre of each we find the same words and letters in the same 
relative positions. ‘Power Loom’; yds.; A. C.A.; and the only 
differences are, that at the top, immediately under the vignette, the 
words ‘ Lowell Premium Tickings,” are substituted, in the label of 
the defendants, for the words ‘* Amoskeag Manufacturing Company,” 
in that of the plaintiffs, and at the bottom, the words ‘ Warranted 
Indigo Blue,’’ for “* Amoskeag Falls, N. H.,”’ variations scarcely im- 
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pairing, far less sufficient to destroy, a general resemblance that was 
calculated to deceive the public, and by which, the evidence is abun- 
dant and conclusive to show that many dealers have been, in fact, de- 
ceived. Under these circumstances I cannot attach any importance 
to the denial by the defendants in their answer, of any intention to in- 
jure or defraud the plaintiffs. They acted with a design, and it 
would be absurd to suppose that this design had no further object 
than the mere imitation of the trade-mark which they copied. In at- 
taching their simulated label to tickings resembling in appearance 
and quality those of the plaintiffs, they undoubtedly meant to gain 
an advantage in the sale; they meant to secure to their goods a pre- 
ference in the market that they would not otherwise have command- 
ed; nor can I understand how this advantage could be gained, unless 
their tickings were to be sold and purchased as those of the plain- 
tiffs. Had they only wished to secure a preference to their goods, 
as their own, an imitation of the trade-mark of the manufacturers was 
worse than useless. It had a direct tendency to defeat that object, 
and, it is manifest, that had such been their object, no such imitation 
would have been attempted or thought of. It would not have been 
attempted or thought of, but from the hope of gains it was to be the 
means and instrument of realizing. I cannot, therefore, escape from 
the conviction, that the real motive of the defendants was an expecta- 
tion of the benefits to result to themselves from the error of purchasers, 
and from the imposition upon purchasers that subordinate dealers 
would be tempted and enabled to practise ; and I assent entirely to 
the observations of the vice-chancellor, in Coates v. Holbrook, 2 Sand- 
ford’s Ch. R., that even where no false representation is directly 
made, the imitation of a trade-mark, prompted by such motives, is, 
in judgment of law, a fraud, the profits of which must be accounted 
for, and the continuance of which a court of equity is bound to inhibit. 

It is said, however, and was strongly pressed upon the argument, 
that the defendants had provided an effectual security against the 
imposition of dealers, and the mistakes of purchasers, by substituting 
upon their label the words ‘‘ Lowell Premium Tickings,” in place of 
‘“‘Amoskeag Manufacturing Company,” in that of the plaintiffs ; but I 
cannot think so. I cannot think that this security is provided, or was 
meant to be provided, for not only may the substituted words, as is 
proved to have been the case, from their position, wholly escape the 
attention of purchasers, but when read, they may not have the effect 
of altering the belief that the general resemblance of the labels 
is calculated to produce. The words are exceedingly ambigu- 
ous—they are nota declaration that the tickings are not manufac- 
tured by the plaintiffs, but are entirely consistent with the supposition 
that they are. As the label upon which they are found is, in other re- 
spects, that of the plaintiffs, they may well be construed as an asser- 
tion that tickings belonging to the plaintiffs, corresponding in quality 
with those to which the label is attached, had gained, at Lowell, the 
premium to which the words refer; nor is it at all improbable that 
many purchasers have thus understood them, and have believed that 
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the very fact that such a premium had been gained, was the cause of 
an alteration in the label. Ifthe defendants were personally asked, 
whether the tickings which they sell are the manufacture of the plain- 
tiffs, it would be an equivocation to reply, abstaining from a positive 
negative, “‘ They are Lowell Premium Tickings.” And it is this 
equivocation which they stamp upon their label, and which they utter 
to all who purchase the tickings to which that label is attached. Ido 
not pretend to know the exact meaniag of the words ‘“ Lowell Pre- 
mium Tickings,” nor have the defendants or their counsel attempted 
to explain them. Their apparent meaning, that which at once strikes 
the mind, is, that tickings of the same fabric as those which the words 
are used to designate, in a competition at Lowell, had gained a pre- 
mium, as the best quality of American tickings; and if this assertion 
is untrue, whether injurious or not to the plaintiffs, it is a fraud upon 
the public. It is possible that the defendants may attach a different 
meaning to the words, and that the meaning which they attach to 
them may be true, but if so, as the words are equivocal and are cal- 
culated to deceive the public, their* use, until their true meaning is 
explained, ought to be discontinued, and, I hope, will be discon- 
tinued. 

Were it in my power, however, to view the conduct of the defen- 
dants in a more favorable light than I am now able to do, could I 
wholly acquit them of any fraudulent intent, it still remains true that 
they have imitated and adopted those parts of an original trade-mark 
which the plaintiffs had a right to appropriate for the purpose of se- 
curing their own title as manufacturers, and that the public has been 
misled by the resemblance in the labels thus produced, and I have 
already stated that the concurrence of these facts is alone sufficient 
to render it the duty of the court to interfere by an injunction. 

The allegation that there has been such an acquiescence for some 
years on the part of the plaintiffs in the conduct of the defendants, as 
to bar the former from the relief they now seek, I cannot regard ; not 
only is the allegation sufficiently disproved, but I am satisfied that 
the doctrine of acquiescence operating as an absolute surrender of an 
exclusive right, is inapplicable to the case. The consent of a manu- 
facturer to the use or imitation of his trade-mark by another, may, 
perhaps, be justly inferred from his knowledge and silence ; but such 
a consent, whether expressed or implied, when purely gratuitous, 
may certainly be withdrawn, and when implied, it lasts no longer 
than the silence from which it springs ; it is in reality no more than a 
revocable license. The existence of the fact may be a very proper 
subject of inquiry in taking an account of profits, if such an account 
shall hereafter be decreed ; but even the admission of the fact would 
furnish no reason for refusing an injunction. 

As a necessary consequence of what has been said, I must retain 
all that part of the injunction which precedes the words “ or having 
thereon the letters ‘ A.C. A.’” to which Ladd the words “ or being a 
colorable imitation thereof.” I borrowthese last words from the form of 
the injunction which was granted and framed by the master of the rolls 
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in Knott v. Morgan, and which he afterwards followed in Croftv. Day, 
and [adopt them in the sense in which he doubtless employed them, 
as denoting such an imitation as is designed and calculated to mis- 
lead the public as to the true origin or ownership of the article or fa- 
bric to which it is attached. 

I pass now to the question which the parties evidently consider as 
practically the most important, namely, whether the residue of the in- 
junction shall be stricken out or retained? The injunction, as it now 
stands, prohibits the defendants from using any stamp, mark, or label, 
for or upon any tickings having thereon the letters “A. C. A.,” and the 
propriety of continuing this prohibition in force, depends upon the fact 
whether the plaintiffs pave shown an exclusive title to the use of these 
letters upon their own tickings as declaratory of their right of pro- 
perty as manufacturers. If they have, the prohibition must be retain- 
ed, but if the letters “A.C. A.,” as used by them, are merely an 
indication of the relative quality of their tickings, it must be expung- 
ed. As the plaintiffs could not have acquired by their prior occu- 
pation an exclusive right in the use of the words “ First Quality,” 
or “Superfine,” they cannot have acquired a right by similar means 
to an exclusive use of any letters, marks, or other signs, which 
are merely a substitute for the words, and intended to convey the 
same meaning. It is immaterial whether words, or letters, or figures, 
or any other signs, are used, if the single fact which they are used 
to indicate or declare, isa truth that other manufacturers or dealers 
have an equal right to express and communicate. 

The complaint avers that the letters “ A. C. A.” signify as follows ; 
“A.C.” Amoskeag Company, and “ A.” best quality—and several 
of the witnesses, whose affidavits are produced, swear that the letters 
are so understood by them, and as they believe, are so generally un- 
derstood. On the other hand, these allegations are explicitly denied 
by the defendants, who aver in their answer that it is the universal 
practice of manufacturers to distinguish the various qualities of their 
goods by one or more letters of the alphabet—and that the letters “ A. 
C. A.” in the label of the plaintiffs, are only used and intended to be 
understood as a declaration to the public, that the tickings to which 
the label is attached, are the best quality of those which they manu- 
facture ; such are not the exact words, but such is the substance of 
the averments in the answer, and the conclusion to which my reflec- 
tions have led me, is that these avermentsin their declaration are true. 
It was doubtless of importance to the plaintiffs to make known to the 
public by a declaration in their label, that they are the manufacturers 
of the excellent tickings which they send into the market, and for this 
reason the name of their corporation, “ Amoskeag Manufacturing 
Company” appears in full upon their label. The purchasers of the 
tickings either read these words or they do not; if they do, the letters 
«A. C. A.” even if they understand them as indicating the name of 
the company, give them no additional information ; if they do not, the 
meaning of the letters, if such is their meaning, will not be understood. 
To the first the letters thus interpreted are useless, and to the second 
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unintelligible ; it is a self-evident truth, that initial letters can never 
communicate the knowledge of a name to those who were previously 
ignorant of it. The only purpose they can answer is that of recalling 
aname already known. Nor is this all, the letters * A. C.” consid- 
ered as initials, would not probably have the effect even of recalling the 
name which they are said to signify; to answer this purpose it is 
plainly necessary that the initial letter of each word ,comprising the 
name, whether of an individual or of a corporation, should be given, 
and this, where initials are used as the substitute for a name, is the 
universal practice. Here the letter ‘“‘ M’’ is omitted, yet the word 
** Manufacturing” is an essential part of the corporate name ; it is 
therefore highly improbable that the letters “A. C.” were used by 
the plaintiffs in a sense in which it was most unlikely that others 
would understand them. They probably adopted these letters be- 
cause they were partly the initials of their corporate name, but it is 
not, I am persuaded, for the purpose of signifying that name, and 
thus indicating their ownership that they employ them; their value 
and meaning is wholly different—the final letter ‘* A’’ we are told, is 
alone used to designate the quality of the tickings ; it alone signifies 
that they are the best quality of those which the plaintiffs manufac- 
ture, but if this were true the letters “ A. C.” might be erased, and the 
final “ A.” as a designation of that quality, would alone be sufficient. 
It is however admitted that such is not the fact. Another label which 
the plaintiffs attach to their tickings was produced upon the hearing, 
resembling in all respects that set forthin the complaint, except that the 
single letter “‘ A.” is found in the same place as the three letters “ A. 
C. A.” and it was admitted that this label is only attached to tickings 
of the second quality—while that containing the three letters is re- 
served and is used exclusively for those of the best. The conclusion 
is not to be resisted ; it is to designate the best quality of tickings that 
the three letters are used, it is this purpose which they answer, and 
none other. The plaintiffs aver in their complaint that they have 
invented a stamp or label, the same which they set forth “by which to 
designate the best quality of their tickings,’’ but how have they effected 
this object? Strike from their label the letters “ A. C.” there is no 
such designation; restore them, it is found. As the use of the three 
letters conjointly is therefore necessary to express the meaning which 
the plaintiffs admit that they intended to convey, I am forced to be- 
lieve that it was for this purpose that they were first adopted, and are 
alone employed. It is doubtless true, as is stated in the complaint, 
and sworn in many of the affidavits, that the tickings of the plaintiffs, 
to which their A. C. A. label is attached, have for many years been 
known in the market as the “A.C. A. Tickings,” but this fact neither 
alters the meaning of the letters, nor takes from others the right to em- 
ploythem. If the letters designate only the quality of the goods and 
not their origin or ownership, the tickings of the defendants, if the 
best quality of those which they sell, are as truly “ A.C. A. Tickings” 
as those of the plaintiffs. The words ‘‘ Power Loom” are found upon 
the label of the plaintiffs, yet as it is not contended that I could re- 
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strain the defendant from using the same words as they have done 
upon their own. If there exists a distinction I am unable to perceive 
it. The claim of an exclusive rights rest in both cases upon the same 
grounds ; it is valid in both, or in neither. 

Were my opinion upon this question less clear and decided than 
it actually is, I should still be unable to retain the injunction in its 
present form. The rule is fully settled and is recognized in nearly 
all the cases that in suits of this nature an injunction is never to be 
granted in the first instance, if the exclusive title of the plaintiff is 
denied, unless the grounds upon which it is denied are manifestly 
frivolous. When the title is disputed the course is to let the motion 
for an injunction stand over until the plaintiff has established his legal 
right in an action atlaw. The obligation of following this general 
rule, was distinctly admitted by our late chancellor, in Partridge v. 
Meach, 5 New-York Legal Observer, 94; 8. C. Barber’s Ch. R. 
101; and in Motley v. Downman, 3 Mylne & Craig, 14, where the 
rule was followed, Lord Cottingham uses the strong expressions 
that ‘he cannot conceive a case in which the court will interfere at 
once by an injunction so as to prevent the defendant from disputing 
the plaintiff’s legal title.” The legal title of the plaintiffs in the pre- 
sent case to the exclusive use of these significant letters A. C. A., is 
denied, and certainly not upon frivolous grounds, since I have not 
understood the counsel for the plaintiffs to deny, that if the aver- 
ments in the answer shall be sustained by proof, the title as claimed 
cannot be supported. By our present practice, I cannot direct an 
action at law-to enable the plaintiffs to establish their right, for if 
I rightly understand the provisions of the Code, the present suit is 
such an action, and in reality every complaint, whatever the nature 
of the facts set forth, or the relief that is sought, is at once a decla- 
ration at law, anda bill in equity. I can give to the defendants, how- 
ever the benefit of the general rule by so modifying the injunction as 
not to restrain them from using the letters A. C. A., until the legal 
right of the plaintiff shall have been established by the verdict of a 
jury in this suit, and I am satisfied that it is this course that I should 
be bound to follow even were my opinion as to their legal right widely 
different from that which I have expressed. The injunction must 
therefore be modified by striking out all that part of it which com- 
mences with the words “or having thereon,” and ends with the words 
‘ticket or otherwise.” No costs are given to either party, and I 
presume none are desired. 

I ought not to close this opinion without expressing my thanks to 
the counsel of the parties for the singular ability, learning, and can- 
dor with which they conducted the argument. The task of a judge, 
when thus assisted, is comparatively light and his errors hardly to be 
excused. 

The following is a copy of the injunction, as modified in accord- 
ance with the opinion : 

It appearing satisfactorily to me, by the affidavits of Charles Mer- 

VOL. VII. 40 
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riam and Cornelius Ives, and by the complaint in this action, verified 
by affidavit of William Amory, treasurer of the plaintiffs, that suffi- 
cient grounds therefor exist, and an undertaking pursuant to the 
statute having been filed; I do hereby order, that the defendants, 
Calvin Flint Spear and George B. Ripley, and each of them, and 
their attorneys and agents, refrain from making, devising, or causing 
to be made or devised, purchasing or procuring, any marks, stamps, 
labels, or tickets, described in the said complaint in this action, as in 
use by the defendants upon tickings possessed and sold by them, and 
from using the said marks, stamps, isle, or tickets, upon any tick- 
ings whatever in their possession or under their control, or offered or 
kept for sale by them, or on their account, or for their benefit, and 
from selling, keeping, or offering for sale, any tickings having thereon 
any such stamp, mark, label, or ticket, and from making, devising, 
or causing to be made, or devised, purchasing, or procuring or in any 
way or manner using for or upon any tickings whatever, any stamp, 
mark, label, or ticket, similar to the stamp, mark, label, or ticket of 
the plaintiffs, mentioned and described in said complaint, or being a 
colorable imitation thereof, until the further order of this court; and 
in case of disobedience to this order, you will be liable to the punish- 
ment therefor prescribed by law. 
Jno. Durr. 
Dated July 2d, 1849. 


[Special Term, August 28th, 1849.] 
Before Mr. Justice MASON. 


Bossom against ADAMS. 


The jurisdiction of the Superior Court does not extend beyond the limits of the city and 
county of New-York. A plaintiff, therefore, residing in Brooklyn, in the county of Kings, 
is a non-resident and must give security for costs. 


Tue plaintiff resides in Brooklyn, and the defendant moves that he 
give security for costs. ° 


T. Sayre, for defendant. 
R. W. Townsend, for plaintiff. 


Mason, J.—Within the meaning of the statute requiring a non- 
resident plaintiff to file security for costs, the jurisdiction of this court 
does not extend beyond the city and county of New-York, and that 
statute has not been repealed or altered by the Code. 

Motion granted. 
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N. D. Common Pleas. 


Before Mr. Justice INGRAHAM. 
[September Special Term.] 
IsraEL S. Tucker v. Wittiam L. Rusnton.—21st Sept., 1849. 


CODE——PLE ADING—COMPLAINT—DEMURRER. 


The old rules of pleading are abrogated by the Code, and cannot, therefore, be applied toit. If 
the complaint or answer contain such a statement of facts as make out a case, it is enough, 
though it be informally done. 

Where, therefore, a complaint begins by alleging indebtedness, and also alleges that the plaintiff 
claims a sum certain for use and occupation of certain rooms, furniture, &c., for a specified 
time, at a specified price, and also for articles furnished by plaintiff to defendant : Held, that 
sufficient appears to bring it within the rule which requires plaintiff to state all thatis neces- 
sary to make out his case. 


THe complaint alleged that the defendant was indebted unto the 
plaintiff in the sum of one hundred and fifty-five dollars and seventy- 
six cents, for the use and occupation of certain rooms, furniture, &c., 
of the plaintiffs, and at the request of the defendant, and for meat, 
drink, fire, candles, attendance, &c., by the plaintiff provided for the 
defendant, and at his request, from the first day of April, 1849, to the 
first day of May, 1489, both inclusive ; that the items of his account 
were as follows :— 


1849. April 1. To one month’s board at the Broadway Ho- 
tel, from the 1st day of April, 1849, tothe 
1st day of May, 1849, both days inclusive, 
as per agreement, - . . . - $150 00 


es ‘“ 2, Toone extradinner, . ; . r 38 
“ « §. Tolunchsentto room, . ‘ ‘ ‘ 25 
se “ 10. Tocash paid forlamp glass, . . 17 
“ «© 12. To brandy, . ‘ é , ‘ , 6 
“ ‘* 13. To lunch sent to room, , : ‘ 25 
“ ‘“ 16. To extra tea, . . ‘ ‘ , 38 
“ «« 18. To cash paid for bringing trunks to Broad- 
way Hotel, . : ‘ ‘ : 28 
$151 76 


To this complaint the defendant demurred, and set out five causes 
of demurrer. The principal causes of demurrer relied on by the de- 
fendant’s counsel, were the third, fourth, and fifth ones. The first of 
which was, that the complaint did not state facts sufficient to consti- 
tute a cause of action. Fourth, that the complaint did not allege that 
the defendant ever promised to pay the amount claimed for the goods ; 
and fifth, that the complaint did not state that the goods were worth 
the value claimed for them. 








316 THE NEW-YORK LEGAL OBSERVER. 
N. ¥. Court of Common Pleas.—Finnerty v. Barker. 








Ellis, Burrill and Davison, in support of demurrer. 
R. M. Harrington, contra. 


IncraHAM, J.—Although it would be better if counsel would draw 
their pleadings with more care, we do not feel warranted in applying 
the old rules of pleading to complaints and answers under the Code. 
We consider these rules generally abrogated by the introduction of 
a system which only requires a simple statement of the facts on which 
the plaintiff relies in his complaint, or the defendant in his answer. 
{t is enough if the plaintiff states the facts necessary to make out 
his case, even if informally done. In this case, the complaint be- 
gins by alleging indebtedness, which would be better at the end 
than the beginning, but he also alleges that he claims a certain 
sum for the use of rooms by defendant for a specified time, at a 
specified price, and for other articles furnished by him at a spe- 
cified price, and for other articles furnished by him to the defen- 
dant at his request. There can be no difficulty in understanding 
what this means, and it is within the rule that requires the plain- 
tiff to state all that is necessary to make out his case. To at- 
tempt the application of the old rules of pleading to the present 
system would be idle, and lead to endless prolixity. 

We have heretofore held such a complaint sufficient. I see no 
reason for altering that rule in the present case. 

Defendant allowed to amend on payment of $15 costs. 





CATHERINE FINNERTY against Witu1aM I. Barker. 


SLANDER-—DEMURRER TO COMPLAINT-——-WANT OF STATEMENT IN COM- 
PLAINT OF WORDS USED——-UNCERTAINTY OF CHARGE OF CRIME 
IMPUTED. 


The rule which requires a statement of the cause of action, renders it necessary, in a suit for 
slander, to fet forth the precise words used. 

Where, therefore, a complaint alleged that the defendant charged the plaintiff that she had 
been guilty of stealing, or some other misdemeanor :—Held, that it was demurrable for 
want of a sufficient statement of facts to constitute a cause of action. The plaintiff should 
have stated distinctly what the charge was, so that the defendant might have known what 
he was sued for. 2 

A defendant cannot justify under sections 163 and 164 of the Code, unless the slander is set forth 
in the complaint. 

The omission to state the time or place of the slander, is not a ground of demurrer; the court 
can order the pleading to be made definite by amendment. 

A complaint need not be positive, it may be on information. § 167. 


Tue complaint states that, as she is informed and believes, some time 
in the month of January, 1849, William I. Barker, falsely, &c., made 
a certain charge against said plaintiff, in the police-office of this city, 
wherein he charged and alleged of and concerning the plaintiff, that 
she had been guilty of stealing, or of some other gross misdemeanor or 
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felony, by reason of which charge the plaintiff was arrested and con- 
fined for one week, or more, in the prison called the Tombs. 

The complaint further states, that afterwards, whilst plaintiff was 
engaged in her trade of a hair-worker for one cneaindee the de- 
fendant falsely and maliciously, and with intent to injure the cha- 
racter and ruin said plaintiff, said to said Christadora, of and con- 
cerning the plaintiff, that he came to let him know what he knew 
about her (meaning the plaintiff,) that she was a poor worker, and he 
thought she had taken some things from his store, and also used other 
words and language of and concerning the plaintiff to the effect 
that she, the plaintiff, had stolen goods from him, the said defendant. 

The complaint further states, that the plaintiff further alleges and 
believes, that in the month of March, or April, 1849, an acquain- 
tance of her, the said plaintiff, named Smith, called at the store 
of the defendant and inquired for her. That defendant then said 
to Smith, that the plaintiff had left his employment, that he sus- 
pected her of stealing, and had had her arrested, and that she had been 
confined in the Tombs; and also referred the said Smith to a 
newspaper report giving an account of the arrest of the said plain- 
tiff upon the charge of stealing. 

The complaint further states, that plaintiff has been informed and 
believes, that the defendant has at divers times spoken scanda- 
lously of her, the said plaintiff, and has maliciously sought to ruin 
and defame her character, by saying of her that she had stolen. 

Averment that by reason, &c., the plaintiff had lost, in a great mea- 
sure, her reputation as a worker at her trade, and her character as an 
honest person has been assailed and greatly injured. Wherefore, &c. 

The defendant demurred to the complaint, on the ground that it 
does not state facts sufficient to constitute a cause of action, and as- 
signed the following causes of demurrer : 

I. that the complaint does not state what was the nature of the 
charge made against the plaintiff, in the police-office, with sufficient 
certainty, and is on the mere information and belief of the plaintiff. 
No slander appears on the face of the complaint to have been uttered 
by the defendant at the time of making the charge against the plain- 
tiff, nor is it alleged in the complaint that such charge was false. 

The complaint does not show that such charge was dismissed, dis- 
continued, or determined, or in what way the plaintiff was discharged 
therefrom. 

II. The complaint does not show that the defendant uttered, pub- 
lished or spoke any slanderous words or matter, of or concerning the 
plaintiff, to the person called Christadora,in said complaint. It does 
not set forth what was the language used by the defendant against 
the character of the plaintiff, to said Christadora. That part of the 
complaint relating to the conversation of the defendant with Christa- 
dora, does not state words sufficient to constitute a slander or cause 
of action against the defendant. It does not state that said Christa- 
dora credited, or was influenced by the statement of the defendant, 
nor does it show that the plaintiff sustained any injury or damage 
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thereby. The complaint does not state the time or place when the 
alleged communication was made by the defendant to said Christadora. 
It is not direct and positive. 

III. The complaint does not allege that the defendant falsely ac- 
cused the plaintiff in the presence of Smith, with having committed 
any definite offence. What the defendant told Smith is not set forth 
with sufficient certainty, and is only an allegation made on mere be- 
lief as to the plaintiff. That part of the complaint relating to the con- 
versation with Smith, does not state a fact sufficient of itself to consti- 
tute a slander. 

The complaint does not show that the report in the newspaper was 
printed or published by the defendant, nor does it set forth the matter 
of the charge contained in said newspaper, nor does it state that such 
charge was false, or that the complaint was dismissed, discontinued, 
or determined, or in what way the plaintiff was discharged therefrom. 
It does not show in what way the matter published in said newspaper 
referred to the plaintiff, nor does it state the name of the said news- 
paper, nor when and where and by whom the same was printed or 
published. 

IV. That part of the complaint which alleges that the defendant 
has at divers times spoken scandalously of the plaintiff, and has ma- 
liciously sought to ruin and defame the character of the plaintiff, 
by saying that the plaintiff had stolen, is insufficient and uncertain, 
and is on the mere information and belief of the plaintiff. It does not 
state to whom the same was spoken, or that it was spoken or pub- 
lished in the presence or hearing of any person or persons, nor does 
it give the time or place. 

V. The case, as stated in the complaint, will not admit of the con- 
clusion or averment therein contained. 

Lastly—The complaint is not sufficiently definite or certain for 
the defendant to make answer thereto, and does not contain the re- 
quisites essential in law for the plaintiff to maintain an action against 
the defendant. , 


George Judah, in support of the demurrer. 


Charles Sweeny, contra. 

IncraHam, J.—I do not think the Code intended, in actions for 
slander, to dispense with the statement of the words used. No such 
provision is contained in the Code, but the rule which requires a state- 
ment of the facts constituting the cause of action renders it necessary. 
Here the plaintiff alleges that the defendant charged the plaintiff 
that she had been guilty of stealing, or some other misdemeanor or 
felony. It would be wrong to require the defendant to answer so un- 
certain a charge. While he might come prepared to justify a charge of 
stealing, the plaintiff might, on the trial, set up the charge of murder, 
under such acomplaint. Such a course never could have been intend- 
ed. The plaintiff must state distinctly what the charge was, so that 
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the defendant may know what he is sued for. It would be impossi- 
ble for the defendant to justify under the 163d and 164th sections, 
unless the slander is set forth in the complaint. 

2. The omission to state the time or use of the slander, is not a 
ground of demurrer. If necessary, the court can order the pleading 
to be made definite by amendment. This is to be done on motion. 
Sec. 160. 

3. It is not necessary that a complaint should be positive, but may 
be on information. In actions for slander a plaintiff rarely, if ever, 
hears the speaking of the words, so as to be able to swear on his own 
knowledge. The 167th section provides for this by requiring the 
plaintiff to swear positively to his complaint, except where he alleges 
the same to be on information, and then to swear that he believes it 
true. 

I think, however, the complaint is bad in the statement of the first 
cause of action on the first ground. The plaintiff in amending can 
remedy the other objections taken, if he thinks proper. 

Judgment for defendant on demurrer. 


Cuarues E. HunTeEr, survIveR or LuTHER HUNTER, DECEASED, 
against Myron I. FrisBEe. 


DEMURRER TO COMPLAINT——INSUFFICIENCY OF. 


It is not sufficient in a demurrer to a complaint to say that the complaint does not show a good 
cause of action. The statement of the ground of demurrer should distinctly appear. 


ComptainT for rent. 

Defendant put in a general demurrer, stating that the complaint 
did not state facts sufficient to constitute a cause of action. 

Plaintiff moved to strike out the demurrer, on the ground that it 
should state wherein the complaint was defective. 


J. F. Malcolm, for plaintiff. 
Charles Mulock, for defendant. 


InegraHaM, J.—We have heretofore decided that it is not sufficient 
to say that the complaint does not show a good cause of action, but 
must show in what respect it is defective. 

The mere statement of the ground of demurrer, as specified in the 
Code, is not enough, but the party demurring must state distinctly 
the ground of objection. 

The new rules of the supreme court do not apply to this motion. 
It was noticed before the rules took effect. 

All motions in this court are made at chambers, and there is an ex- 
press rule of the court, allowing this motion to be made there. 

The motion is granted to strike out the demurrer, but the defen- 
dant may answer on payment of costs of motion. 
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PRACTICAL POINTS. 
MARINE INSURANCE.—TOTAL LOSS. 


In a recent case that came before the House of Lords, the following 
propositions were established with reference to what should be con- 
sidered a total loss. 

1. A vessel is totally lost, within the meaning of a policy, when it 
becomes a ship of no use or value to the owner, and is as much 
lost as if it had gone to the bottom of the sea, or had been broken to 
pieces, and the whole or greater part of the fragments had reached 
the shore a wreck. 

A loss is also to be considered where a prudent owner, if uninsured, 
would not have repaired. 

In a valued policy, the agreed total value is conclusive. 

A policy of insurance is not a perfect contract of indemnity. It 
must be taken with this qualification, that the parties may agree be- 
fore hand in estimating the value of the subject assured, by way of 
liquidated damages. 

A ship was insured in a policy in which the value was stated at 
£17,500. The ship was injured by storms, was surveyed, and the 
repairs were estimated at £10,500. When repaired the vessel 
would have been of the marketable value of £9,000. The assured 
abandoned, and claimed as fora total loss. The jury found that, 
under the circumstances existing in the case, a prudent owner, unin- 
sured, would not have repaired the vessel. 

The House of Lords affirmed the judgment of the court below, 
that the assured could recover as for a total loss. Irving v. Manning, 
1 House of Lord’s Case, 287. 

The following were the cases referred toin the judgment: Allen v. 
Sugrue, 8 B. & Cr. 561; Young v. Turing, 2 M. & Gr. 593. 





LIBEL.—PLEADING. 


Though defamatory matter may appear only to apply to a class of 
individuals, yet if the description in such matter is capable of being, 
by innuendo, shown to be directly applicable to any one individual of 
the class, an action may be maintained by such individual in respect 
of the publication of such matter. ° 

In such a case the innuendo does not extend the sense of the defa- 
matory matter, but merely points out the particular individual to 
whom matter, in itself defamatory, does in fact apply. 

Therefore, after verdict, a declaration which recited that the plain- 
tiff was owner of a factory in Ireland, and charged, that the defen- 
dant published of him and of the said factory a libel, imputing, that in 
** some of the Irish factories (meaning thereby the plaintiff’s factory) 
cruelties were practised,” though there was no allegation otherwise 
connecting the libel with the plaintiff, was held good. 

A. and B. may join in an action for a libel, containing imputations 
injurious to a trade carried on by them jointly as partners. Le Fann 
v. Malcolmson, 1 Ho.£o0f Lords’ Ca. 637. 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


ffouse of Lords. 
Benson v. Coapman.—July, 3, 4, 1849. July, 9,27, 1849. 


POLICY OF INSURANCESHIP-——FREIGHT—-TOTAL OR PARTIAL LOSS. 


Upon appeal from the court of exchequer chamber, reversing the judgment of the court 
of common pleas: Held, that, where the master ofa ship has elected to repair a ship, 
and the freight has been brought home, the owners cannot recover on a policy of insu- 
rance, either for a total ora partial Joss, although the repairs exceed the value of the ship 
and freight. 


Tus was an action brought on a policy of insurance, dated July, 
1839, upon the ship Lord Cochrane, from Pernambuco to Liverpool, 
and was tried at the sittings of the court of common pleas, in Lon- 
don, for July, 1842. A verdict was given for the plaintiff, which 
was afterwards turned into a special verdict, subject to the opinion 
of the court on certain points; after hearing the arguments on 
which the court gave judgment for the plaintiff’ The court of 
exchequer chamber had, however, on appeal, reversed that judg- 
ment, whereupon the present appeal was made against such re- 
versal. The policy of insurance was underwritten by the defen- 
dant, as chairman of the Neptune Marine Insurance Company, up- 
on the freight of the ship Lord Cochrane. The ship took her 
freight on board at Pernambuco, and was proceeding on her voy- 
age, when, upon leaving the harbor, she struck on a bank and was 
rendered unseaworthy. She then put back for repairs, and was 
docked, and the necessary repairs made at a cost of more than £7000. 
This sum had been advanced by McCalmont & Co., on a bottomry 
bond pledging the ship, freight and cargo for that sum, and the bottomry 
premium of 20 per cent. The ship then brought her cargo to Liver- 
pool. The plaintiff, it appeared, had, upon learning that the repairs 
would cost more than the value of the ship and freight, given notice 
to the defendant of abandonment, and that he would claim for a total 
loss. The ship, after discharging her cargo, was sold at Liverpool 
for £1600. The defendant’s pleas traversed the plaintiff’s interest, 
the loss of the ship, and of the freight, and the title of the plaintiff to 
abandon for a total loss. 


Sir F. Thesiger and Barstow, for the appellant. 
Sir F. Kelly, Martin, and Ogle, for the respondent. 


9th July. AwpErson, B., read the opinion of the judges on the 
question submitted to their lordships, whether the assured were enti- 
tled, under the pleadings, to recover, and said that the plaintiff in 
error was not entitled to recover under the facts found in the special 
VOL. VII. 41 
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verdict, inasmuch as the freight had been earned, which was all the 
underwriters of the policy had engaged. The plaintiff, to be entitled 
to recover, must repudiate all the master had done at Pernambuco, 
and treat the ship and freight as wholly lost there. But assuming 
the master had done his duty in ordering the repairs, the plaintiff was 
bound by his election. Nor could the plaintiff recover as for a par- 
tial loss, for the whole of the freight had been earned as found by 
the jury. 

The judgment having been printed and taken into consideration, 
on the 12th July, 

Lord Brougham moved that the judgment of the court of exchequer 
chamber should be affirmed, and the appeal be dismissed with costs. 
The other peers present having concurred, judgment was given ac- 
cordingly. 





Court of the Master of the Rolls. 
Bripson v. BENEKE AND OTHERS.—16¢th April, 1849. 


INFRINGEMENT OF PATENT——TRIAL——INJUNCTION. 


Where a verdict on a trial at law has been given in favor of the patentee, an injunction 
will be granted, although a bill of exceptions has been tendered. 


Tue plaintiff had invented improvements in stretching, drying or 
finishing muslins, and in the machinery by which the improvements 
were effected. He had been assisted by one Latham, and a patent 
was granted in the joint names. It was alleged that the defendant 
had infringed the patent and a motion for an injunction was made in 
Hilary term last, which stood over till a trial at law. The defendants 
pleaded, that Bridson was not the first inventor, that the invention 
was not new, and the specification imperfect. A trial took place, 
and a verdict was given in favor of the patentee, but a bill of excep- 
tions had been tendered. It was now moved that notwithstanding 
the bill of exceptions, an injunction should be issued. 


Turner and Humphreys, for the plaintiffs. 

Roupell, Cole and Webster, for the defendants. 

Tae Master or THE Rotis.—Although the bill of exceptions 
may render the verdict of no avail, the court will not be absolutely 


bound by the decision at law; and under the circumstances an inter 
locutory injunction ought to issue. 
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Dice~Chancellor of England's Court, 


ATTORNEY-GENERAL v. WILSHERE.—WILSHERE v. Harwoop.— 
24 April, 1849. 


TESTATOR=—NEXT OF KIN--VESTED INTEREST. 


A testator gave certain sums of money to his daughter for life, with remainder to her 
children on attaining twenty-one or marriage; the children attained twenty-one, but died 
before the daughter :—Held, that they took vested interests. 


Tuis was an information against the representatives of a testator 
named Harry Harwood, by the crown, claiming to be entitled to 
certain property left by him to the children of Bishop Luscomb, who 
died without leaving any nextof kin. The testator by his will dated 
in 1793, gave two sums of 1,500/. to his daughter, who was wife of 
the bishop, for life, with a general power of appointment, and in de- 
fault of such appointment, to her children at twenty-one or marriage, 
as tenants in common. If no child or children of the marriage at- 
tained a vested interest, to his son, Harry Harwood for life, with 
power of appointment and divers remainders over. The testator 
afterwards by a memorandum expressed his intention to give 5,000/. 
3 per cent. consols also to his daughter for life, with remainder to his 
said son and his lawful issue. His son was likewise thereby appointed 
his sole executor and residuary legatee. <A declaration of trust to 
carry out the will was executed in November, 1810, but the memo- 
randum, although placed with the will, was not proved. It appeared 
that Bishop Luscomb had three children, all of whom attained twenty- 
one, but died in the mother’s lifetime. Bishop Luscomb was now 
dead, and no next of kin could be found; the crown claimed, there- 
fore, the children’s shares. 


Cooper and Lewis, for the representatives of Harry Harwood. 


The Solicitor General, J. Parker, Horace Twiss, Wray, Borrett and 
Earle, for the respective other parties. 


Tue Vice-CuancELitor.—The children of Bishop Luscomb took 
vested interests in the property, and the Crown is, therefore, entitled 
to their shares. Decree accordingly. 





Gorpvon v. Horze.—23 Feb., 1849. 


MARRIAGE SETTLEMENT—CONSTRUCTION=—VESTED INTEREST. 


Assignment of a fund to trustees under a marriage settlement held upon construction of the 
settlement to give children of marriage vested interests as they attained twenty-one and 
to their representatives if dead. 
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Tuts bill was filed by the plaintiff, claiming a sum of 50,000 rupees 
under a marriage settlement. It appeared that this sum was assigned 
to trustees upon trust for the husband for life, with remainder to the 
wife for life, and after their deaths to be divided among the children 
or issue of the marriage who should attain the age of twenty-one, and 
survive their parents. Their children all attained the age of twenty- 
one; the two sons, however, died in the settlers lifetime, one unmar- 
ried and the other leaving a widow and three children, and the other 
child, a daughter, was the present plaintiff. 


Bacon and Law, for the plaintiff. 
Lloyd, for the son’s widow. 


Wigram and Swift, for the son’s three children, cited Evans v Jones, 
2 Coll. 516, and Daltzel v. Welch, 2 Sim. 319. 


Martelli, for the executor of the other son. 
Tue Vice-CHANCELLOR.—The fund became vested in the children 


only, as they respectively attained twenty-one, and was payable to 
their representatives on their decease. 





Court of Queen's Bench. 


Suaw v. Toe NortH anp Norton Miptanp Raitway.—24th Fe- 
bruary, 1849. 


RAILWAY CARRIERS-——LIMITATION OF RESPONSIBILITY. 


Where the defendants undertook toconvey a horse, subject to the owner undertaking all risk as 
to the conveyance, and the horse was killed by reason of the insufficiency of the box in which 
he was placed :-—Held, that the plaintiff could not recover in an action against the defen- 
dants as common carriers, whose duty it was to carry safely. 

Quere, whether the plaintiff could recover if he had alleged in the declaration that it was the 
duty of the defendants to put the horse in a proper carriage, and that they had neglected 
their duty in this respect. 


Casg, against the defendants as common carriers, to recover com- 
pensation in damages for the loss of a horse, which was killed whilst 
being conveyed in a horse-box on the line of railway.- The declara- 
tion was founded upon the breach, of the alleged duty on the part of 
the defendants to carry the horse safely. The defendants, by them- 
selves, denied that they had undertaken to carry the horse safely, 
and alleged that they had expressly undertaken to convey the ani- 
mal at the owner’s risk. At the trial, it appeared that the horse’s 
death was occasioned by the fastenings of the horse-box in which he 
was conveyed proving insufficient. It was proved that when the 
horse was delivered, a ticket was given to the plaintiff’s servant with 
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this notice :—‘‘ This ticket is issued subject to the owner’s undertak- 
ing all risk as to the conveyance, as the company will not be respon- 
sible for any damage done while being conveyed or on unloading.” 
There was a verdict for the plaintiff, but a rule was afterwards grant- 
ed to enter a non-suit. 


Martin and Addison, argued the rule for the plaintiff, and 
Knowles, for the defendant. 


By tHe Court, after consultation:—The ticket delivered to the 
plaintiff’s servant at the time the defendants undertook to convey the 
horse, formed an essential part of the contract. The allegation that 
the defendants agreed to carry the horse safely was disproved by the 
notice affixed to the ticket. It might be, however, that notwithstand- 
ing the nature of the contract, if the plaintiff had alleged that it was 
the duty of the defendants to have put the horse in a proper carriage, 
and they neglected so to do, he might have recovered. 

Rule absolute to enter a nonsuit. 





Court of Common Pleas. 


Ricuarps v. Lonpon, BRIGHTON, AND SoutH Coast Ratnway Com- 
PANY.—dth and 7th May, 1849. 


RAILWAY COMPANY-—LIABILITY AS CARRIERS. 


A railway company is bound, not only to convey luggage entrusted to theircare to the railway 
station, but to deliver the same at the usual place of delivery—the edge of the platform ; 
and where a parcel was not so delivered, judgment for the plaintiff was maintained. 

Semble, that placing a parcel openly in a railway carriage with a passenger, is sufficient to ren- 
der the company liable as common carriers. 


Tuts action was brought to recover the value of a dressing-case con- 
taining valuable property, which had been placed in the railway car- 
riage with the plaintiff’s wife, and lost. The plaintiff’s wife, on the 
10th November, 1846, came ina fly from Bognor, Sussex, to the 
Woodgate railroad station, and took a ticket for London, and the ar- 
ticle in question was placed under the seat of the carriage in which 
she travelled, by the fly-man. On the arrival in London, one of the 
company’s servants undertook to see about the luggage, which was, 
with the exception of the dressing-case, placed in a cab and conveyed 
to the plaintiff’s residence. The trial took place at Guildhall, before 
Denman, C. J., and a verdict for £150 was found for the plaintiff, 
leave being reserved to move to enter the verdict for the defendants, 
if the court were of opinion that they were not liable, under the cir- 
cumstances, as common carriers. 


A rule nisi having been obtained, Byles, Sergt., and Bovil, showed 
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cause against the rule, and cited Robinson v. Dunmore, 2 B. & P. 
416; and Story on Bailments, 4th edition, sec. 538. 


Talfourd, Queen’s Sergt., and Bramvell, in support of the rule. 


By tHe Court.—The duty of a common carrier is safely and 
securely to convey and deliver the goods taken as such carriers, it is 
immaterial to show negligence when the goods have not been so de- 
livered. The contract was not only of conveying, but also of deli- 
vering according to the usual custom of railways, which is, on the 
other side of the platform. The parcel being put openly in the car- 
riage was a sufficient placing the same in the company’s custody, and 
as, therefore, they did not deliver it, their duty as common carriers 
had not been carried out, the verdict must be maintained and the rule 


discharged. 


Bearp v. Ecerton.—January 18, 20; June 25, 1849. 


PATENT—SUFFICIENCY OF SPECIFICATION. 


In the construction of a patent the court will read a specification so as to support it, if it can be 
supported, and where, therefore, it was apparent from the specification of a patent for taking 
daguerreotype likenesses, that a process which would have rendered the plates useless was 
not intended to be used in the manner supposed, the court made a rule absolute to enter 
verdict for the plaintiff, on an issue raised by a plea, setting out such supposed process as in- 
validating the patent. 


Tis action was brought for the infringement of a patent in an inven- 
tion for taking daguerreotype likenesses. The defendant pleaded, 
inter alia, that the specification was bad, as one of the processes, viz. 
to use acid after the coating of the plates with iodine, and which was 
stated to be indispensable in preparing the plates on which the like- 
nesses would be produced, would render the plates useless. The 
verdict was directed on that issue for the defendant, with leave re- 
served to the plaintiff to move to enter a verdict for him in lieu there- 
of, if the court should be of opinion that the objection was not fatal. 
A rule nist had been accordingly obtained to enter the verdict on-the 
issue for the plaintiff. 


Sir F. Thesiger, F. Robinson, and Webster, in support of the rule. 


Watson, Q. C., Grove, and Brown, contra. : 
Cur. ad. vult. 


25th June. By tHE Court.—Following the rules of construction 
as applicable to specifications, pointed out in the decisions of Russell 
v. Cowley, 1 Cr. M. & R. 846; Neilson v. Harford, 8 M. & W. 806 ; 
and McAlpine v. Mangnall, 3 C. B. 518, to the present case, it ap- 
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pears that specifications should not be calculated to mislead a person 
of fair intelligence, and in the construction of a patent the whole of 
the specification should be considered in support. Here it is suffi- 
ciently apparent that no process was intended to intervene between 
preparing the plate with iodine and using it to receive the picture, and 
the objection, therefore, cannot prevail. 

The rule must be made absolute to enter the verdict for the 
plaintiff. 





[Practice Court.] 
Before Mr. Justice WIGHTMAN. 
Smiru v. THompson.—9th June, 1849. 


MONEY TRANSMITTED FOR BUSINESS PURPOSES. 


Hexp, that the meaning of the expression ‘ business purposes,” ina letter containing a remit- 
tance of £100 for the same, was rightly left to the jury ; as also, whether{the plaintiff had wil- 
fully disobeyed his instructions in appropriating a sum of £30 to the payment of his salary as 
clerk to defendant. And a rule for a new trial, obtained on the ground of misdirection, was 
discharged. 


Held, also, that the amount of damages was in the discretion of the jury, and that as the judge 


who presided was satisfied with the verdict and the amount of damages, the court would not 
interfere with the finding of the Jary. 


TuIs was an action of asswmpsit on an agreement by which it was 
agreed that the defendant should employ the plaintiff as custom- 
house and shipping agent at Southampton, for the period of six 
months, at a salary of £120 a year, and also 50 percent. on the gross 
profits of business to be newly introduced by him; and the defen- 
dant also agreed, at the expiration of the six months, to engage him 
for a further period of two years, and to increase his salary to £150 
for the first year, and £160 for the second year. The plaintiff entered 
into the defendant’s service in September, 1846, but was discharged 
in August, 1847, whereupon he brought this action for wrongfully dis- 
charging him from his employment before the period of his engage- 
ment had expired. The defendant pleaded non-assumpsit, and a jus- 
tification, on the ground that the plaintiff had wrongfully and impro- 
perly appropriated moneys remitted to him for “ busines3 purposes” 
to the payment of his salary ; to which the plaintiff replied de injurta. 
It appeared at the trial, that the plaintiff had repeatedly applied for 
payment of a portion of his salary which was then due, and that, not 
receiving the same, he had appropriated to the payment thereof £30, 
part ofa sum of £100 which had been remitted to him for “ business 
purposes.” Correspondence, and other evidence, were given at the 
trial, to show that the plaintiff could not have understood this expres- 
sion to include the payment of his salary. Mr. Justice Williams, 
who presided at the trial, left it to the jury to say what was meant 
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by ‘‘ business purposes,” and directed them, that if the plaintiff had 
acted wrongfully and wilfully, and contrary to what he reasonably 
believed were the instructions in the letter, they would find for the 
defendant, and if otherwise, for the plaintiff. A verdict having been 
found for the plaintiff, damages £185 12s. 6d., a rule nisi had been 
obtained for a new trial, on the grounds of misdirection, that the ver- 
dict was against evidence, and the damages excessive. 


Byles, Sergt., and Edwin Jones, against the rule. 


Murphy, Sergt., and Pitt Taylor, in support. The misdirection 
consisted, 1st. In the learned judges not deciding the effect and mean- 
ing of the letter in point of law, instead of leaving its construction to 
the determination of the jury; and, 2dly. In the statement of the 
question of disobedience to the instructions contained therein. 


By tHe Court.—The expression “ for business purposes” was 
ambiguous, and the election on the evidence as to whether it would 
warrant the payment of clerk’s wages or not, was therefore properly 
left to the jury, and it was not for the judge to construe its effect. 
The question, whether the plaintiff had acted knowingly contrary to 
his instructions, was that on which the parties had rested their rights 
at the trial, and was, therefore, rightly left to the jury to decide. As 
the judge who tried the cause was satisfied with the verdict given on 
the evidence adduced at the trial, the verdict must be considered 
consistent with the evidence, of which, in such a case, the jury were 
the best judges; the amount of the damage was also in the discretion 
of the jury. 

The rule for a new trial must, therefore, be discharged. 





PRACTICAL POINT. 
CONTRACT.—POST LETTER.—DAMAGES. 


A letter offering a contract does not bind a party to whom’it is ad- 
dressed to return an answer by the very next post after its delivery, 
or lose the benefit of the contract ; an answer, posted on the day of 
receiving the offer, is sufficient. 

A contract is accepted by the posting of a letter declaring its accep- 
tance. - 

A person putting into the post a letter declaring its acceptance of 
a contract offered, has done all that is necessary for him to do, and 
is not answerable for casualties occurring at the post-office. . 

In an action for a breach of contract in the sale of goods, the mea- 
sure of damages is not merely the amount between the contract price 
and the price at which such goods could be bought at the moment 
when the contract was broken ; but likewise a compensation for such 
am as might have been duly performed. Dunlop v. Higgins, 1 

ouse of Lords’ Cases, 381. 

Cases cited in the judgment: Stocken v. Collen, 7 M. & W. 515 ; 
Adams v. Lindsell, 1 B. & Ald. 681; Watts v. Mitchell, Cases in Court 
of Sess., (1839,) 1157, 1163. 





